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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15178
V.

JOSEPH GERRI TSEN

Respondent .
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CPI Nl ON_ AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam R Millins, rendered on Novenber
17, 1998, at the conclusion of an evidentiary hearing.' By that
decision, the |law judge affirnmed an order of the Adm nistrator
al l eging that respondent served as pilot-in-command (PIC) on two

separ ate passenger-carrying flights for conpensation or hire in

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Part 135 operations when he was not properly qualified to do so.?
While affirmng all of the regulatory charges all eged, the | aw
j udge reduced the sanction sought froma 120 to a 75-day
suspensi on of respondent’s commercial pilot certificate.?

On appeal, respondent raises two discrete issues: 1) that he
was unfairly prejudi ced and deni ed due process by the | aw judge’s
refusal to grant the Mdtion for Continuance filed by respondent’s
new counsel when his former counsel wthdrew fromthe case; and
2) that the law judge’'s finding of a violation of FAR section
91.13(a) is not supported by the evidence and is contrary to
applicable |aw and public policy.* W are persuaded by neither
argunent and, thus, affirmthe oral initial decision.

We see no indication that the | aw judge abused his
consi derabl e di scretion by denying respondent’s request for
conti nuance. The hearing, originally scheduled for July 7, 1998,
was continued to Novenber 17, 1998, to accommpdate both a
scheduling conflict of the adm nistrative judge and schedul ed

mlitary training of respondent’s counsel. Oder of Continuance

’Specifically, the Order of Suspension (conplaint) contained
two counts. Count | alleged a violation of sections 135.63(d),
135.293(a) and (b), 135.299(a), and 91.13(a) of the Federal
Avi ation Regul ations (FAR), 14 CF.R Parts 91 and 135. Count I
al l eged violations of sections 135.243(c)(2), 135.293(a) and (b),
135.297(a) and (b), 135.299(a), and 91.13(a). These sections of
the FAR are reproduced in the Appendi x, attached.

Part 135 operations are those subject to the regulations in
14 CF. R Part 135.

%The Adninistrator did not appeal the reduction in sanction.

“The Administrator filed a brief in reply.
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and Anended Notice of Hearing, June 11, 1998. Three weeks before
the hearing, his counsel, “in nutual agreenent with respondent,”
w thdrew fromthe case. Notice of Wthdrawal of Joseph D
Kuchta, October 26, 1998. Respondent pronptly hired new counsel,
who was aware of the hearing date when he agreed to represent
respondent.® |t was respondent’s choice to change counsel three
weeks before a hearing that had been set five nonths prior and he
of fered no evidence of extenuating circunstances to explain why
he made the change at such a late date.® In addition, respondent
identified neither specific prejudice that befell himdue to the
deni al of a continuance nor due process that he was denied and
identified nothing that he woul d have done differently had a
conti nuance been granted.’

Regarding the law judge's finding on the 91.13(a) charge,

respondent argues that, in the connected case of Adm nistrator v.

Excal i bur Aviation, Inc., NISB Order EA-4465 (1996)(the conpany

®Due to an apparent scheduling conflict, an associate of the
new counsel represented respondent at the hearing.

°Furt hernore, respondent did not claimat the hearing that
he was unfairly prejudiced by the denial of his Mtion for
Conti nuance and, thus, did not preserve the issue for appeal.

'See Administrator v. Robbins, NTSB Order No. EA-4156
(1994) (late-hiring of counsel not good cause for del ay of
hearing); Adm nistrator v. Conahan, NTSB Order No. EA-4044 (1993)
(circunstances which caused Adm nistrator’s counsel to | eave in
m dst of hearing were foreseeabl e; denial of continuance not
abuse of discretion); Admnistrator v. Hasley, NISB Order No. EA-
3971 (1993) (no abuse of discretion where continuance deni ed even
t hough new counsel retained a few days before hearing; no show ng
of what respondent woul d have done differently had conti nuance
been granted).
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for which respondent made the flights at issue), the | aw judge
did not uphold the 91.13(a) charge and, therefore, it should not
be sustained in his case. He contends that the evidence does not
show that he operated the aircraft in a careless or reckless
manner and that finding the violation was residual to the
operational violations is inproper for public policy reasons.

While the law judge did not sustain the 91.13(a) charge in
the Excal i bur case and the related case of Lee Allen (pilot and
Vice President for Excalibur), the Adm nistrator did not appeal
those findings. Initial decisions are not precedent binding on
the Board. See 49 CF. R § 821.43. It is the evidence adduced
in the instant case that nust support the charges against
respondent.

The | aw judge found that respondent acted as PIC on two
charter flights for Excalibur Aviation, in Part 135 service, when
he was not qualified to do so. He specifically determ ned that
respondent shoul d have known the flights were not being operated
under a rental agreenent and al so should have known that, to act
as PIC on those passenger-carrying flights, he had to be
qual i fied under FAR Part 135. (Transcript at 148.) Even though
the | aw judge characterized his finding as one of a residual
violation of 91.13(a), the facts he found clearly support an

i ndependent finding of carel ess operation.?

8 The Adninistrator specifically alleged that the operations
as described in the conplaint were careless and reckl ess and
endangered the lives or property of others.
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Respondent transported custoners in Part 135 operations when
he knew that he had not passed the required tests and checks for
that service and knew he was not listed as a pilot on Excalibur’s
Operations Specifications. He also operated an aircraft in | FR
conditions, wth paying passengers, when he did not have the
requisite flight hours to do so. These actions clearly support
an i ndependent violation of section 91.13(a). Thus, respondent’s
argunent that a finding of a residual violation of section
91.13(a) is inproper is noot.

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s appeal is deni ed,;
2. The initial decision is affirnmed; and
3. The 75-day suspension of respondent’s commercial pilot

certificate shall begin 30 days after the service date indicated
on this opinion and order.*°

HALL, Chairman, HAMMERSCHM DT, GOG.I A, and BLACK, Menbers of the
Board, concurred in the above opinion and order.

°Instrument Flight Rules.

For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR section 61.19(f).



